Anatomy of the CSKT, Inc. Water Compact

| l | | |
FEDERAL EXECUTIVE MONTANA EXECUTIVE MT LEGISLATIVE LOBBYING BRANCH ' JUDICIAL BRANCH

r . By using a series of judicially activist

and political decisions by the federal
St 9th circuit court of appeals and the ¢
Montana Supreme Court, the CSKT have been able to expand tribal reach
and Ijurlsdlctlon over non-members while eroding equal protection under
the law. Anything limitations are willfully ignored by the tribe and all of
its seemingly personal “branches of federal and state government”.
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Quantification of Indian
Federal Reserved Water Rights
in the United States **

RESERVATION / TRIBE STATE ACF / Yr
Ak Chin AZ 85,000
Blackfeet MT 86,880
Colorado River Tribes (4) AZ 783,134
Colorado Ute Cco 70,000
Crow MT 800,000
Fallon Paiute NV 10,588
Flathead (proposed compact) MT 27,744,657
Fort Belknap (U.S has not Ratified) MT 500,000
Fort Hall ID 581,331
Fort McDowell AZ 36,350
Fort Peck (U.S. has not ratified) MT 1,052,472
Gila River AZ 655,000
Jicarilla Apache NM 40,000
Las Vegas Paiute NV 2,000
Nez Perce (Settled Litigation) ID 50,000
Northern Cheyenne MT 91,330
Northern Ute uT 481,000
Pyramid Lake Paiute NV 520,000
Rocky Boy MT 20,000
Salt River Pima Maricopa AZ 122,400
San Carlos Apache AZ 77,435
Shivwit Paiute uT 4,000
Tohono O’Odham AZ 66,000
Warm Springs OR 325,800
White Mtn Apache AZ 99,000
Wind River (Litigation) wy 490,000
Total Awards (Excluding CSKT / Flathead ) 7,065,720
Average Award (Excluding CSKT / Flathead) 220,804

Flathead Compact: The Devil is in the Details

e 90% of lands served by Flathead Irrigation Project are privately

owned by non-Indians, yet the compact gives the CSKT bare
legal title to 100% of the water, allocating 10% for irrigation
and 90% for fisheries (time immemorial), virtually ensuring
that irrigation will no longer be a priority.

In S3013 Jon Tester proposes to award ownership of the larg-
est irrigation project in Montana to the tribes. Is it appropri-
ate to give away federal public infrastructure to a tribe?

In addition to awarding the CSKT most of western Montana
water, Tester proposes an astounding $2.3 billion settlement”.

Per the Hellgate Treaty, the Flathead Reservation was dimin-
ished when it was opened to settlement in 1909. Non-
Indians comprise 82% of the reservation population, while
most tribal members have less than 1/3 Indian blood.

The CSKT own about 50% of lands within historic reservation
boundaries, however it consists mostly of the mountainous
areas around the exterior that cannot be productively used.

Montana DNRC estimates that only 1.5% of western Montana
water is consumptively used, yet the vast amount of water
awarded to the CSKT with a time immemorial priority date will
preclude future growth and development. So with all that
water, why will irrigation project water deliveries be
reduced by as much as 50-70%?

As of April 2018 Montana has not provided a quantification of
the amount of water awarded in the compact, essentially ask-
ing legislators to write a blank check for its water resources to
the United States / CSKT.

¢ The State refers to water administration under the compact as

the GRAND BARGAIN. (Chris Tweeten 08/02/12 public meeting):

“Jay talked about pushback from the tribe at some point about
what they’re being asked to give, and | think, that in addition to
the point that Jay made, the response is to remind the tribes
about the GRAND BARGAIN, and the fact that we agreed to do
this extraordinary thing, frankly, with respect to agreeing to
subject or to remove non-Indian rights on the reservation from
the jurisdiction and control of the state, and place that some-
where else at the tribe’s request.”

We must ask. A GRAND BARGAIN FOR WHOM?

Anatomy of the CSKT Water Compact

So if the CSKT / Flathead water compact is so egregious, how is
it that the Montana legislature ratified it in 2015?
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After the compact failed in 2013, the CSKT paid Denny
Rehberg ‘s firm millions of dollars to spin the compact as
“Montana’s Water Compact”. His firm, Mercury LLC created a
phony “grassroots” organization (FARM) that in turn paid for
a vast public relations blitz throughout the state.

Several state legislators colluded to change the house rules
allowing the compact to be blasted out of committee for a
simple majority vote on the floor, despite immunity language
that mandates a 2/3 vote per the Montana Constitution.

Attorney General Tim Fox put the weight of his office in the
mix by declaring the compact legal and constitutional.

Montana officials counted on the Montana Supreme Court to
make a political decision rather than a proper legal decision
concerning the legality of the compact vote in the legislature.

The compact was given an immediate effective date and is
currently being implemented in advance of federal ratifica-
tion. The intent of the state was to ensure that the compact
cannot be walked back even if it is never ratified by Congress.

Montana has placed it’s thumb on the scale of the tribes in
the adjudication process and is counting on the water court to
“rubber stamp” the compact if it is ratified by Congress.

** United States Settlement Chart Notes:

Sources: Negotiating Tribal Water Rights, Colby, Thorson, Britton, 2005; Appendix G of
Arizona Water Atlas; Settlements Approved by Congress 2011 (www.westgov.org). 2015
CSKT Water Compact Abstracts

The Flathead figures are a PARTIAL QUANTIFICATION of the abstracts. Montana has
never provided an “official” quantification of CSKT claims because they knew the com-
pact would never pass in the legislature had they done so. We estimate the true quan-
tification of claims are between 28-48 million acre feet of water / year.

CSKT Compact awards 4 times more water than all other tribal settlements combined
or 126 times more than the average U.S tribal award

99% of CSKT claims included in this chart are not for federal reserved water rights.
Montana instead invented a TRIBAL RESERVED RIGHT with a TIME IMMEMORIAL
PRIORITY DATE.



